STATE JURISDICTION AND IMMUNITY
Congress Overrides Obama's Veto to Pass Justice Against Sponsors of Terrorism Act doi:10.1017/ajil.2016.7
On September 28, 2016, Congress enacted the Justice Against Sponsors of Terrorism Act (JASTA), overriding a presidential veto for the first and only time during Obama's presidency. 1 The Act allows Americans to sue foreign states for playing a role in terrorist attacks on U.S. soil. While JASTA was written in general terms, it was drafted specifically to allow families of the victims of the 9/11 attacks to sue Saudi Arabia for its suspected role in those attacks. 2 The Act received widespread bipartisan support despite the administration's consistent stance that the Act would harm U.S. economic, diplomatic, and national security interests.
JASTA amends two statutes-the Foreign Sovereign Immunities Act (FSIA) 3 and the AntiTerrorism Act (ATA) 4 -to effectively overrule judicial constructions of those statutes that had foreclosed lawsuits against Saudi Arabia for its alleged support of the 9/11 attacks.
The FSIA establishes that "a foreign state shall be immune from the jurisdiction of the courts of the United States and of the States." 5 It also carves out a number of exceptions to such sovereign immunity, including an exception for noncommercial torts. 6 This exception allows an American to sue a foreign state for damages if he or she is injured in the United States as the result of the tortious conduct of a foreign government, its officials, or its employees. In litigation against Saudi Arabia related to the 9/11 attacks, U.S. courts had interpreted this exception narrowly to apply only to tortious conduct occurring entirely within the United States. 7 Under this interpretation, a foreign state that commits a tortious act resulting in injury or damage in the United States remains immune so long as part of the tortious conduct occurred outside the United States. 8 JASTA expands what is known as the "terrorism exception" to the FSIA to implicitly overrule this judicial construction when it comes to acts of terrorism. Section 3 of the Act creates a cause of action for civil claims against foreign states (and their officials, employees, and agents) courts-and who are unsatisfied by the conclusion of the 9/11 Commission, which found "no evidence that the Saudi government as an institution or senior Saudi officials individually funded [Al Qaeda]." 19 Despite widespread sympathy for the 9/11 victims and their families, the Obama administration opposed the measure, expressing concern about the possibility of unintended consequences.
Prior to the passage of the bill, the White House consistently objected to JASTA due to its dilution of foreign sovereign immunity and its global implications for U.S. economic, diplomatic, and national security interests. "The whole notion of sovereign immunity is at stake," said White House Press Secretary Josh Earnest. 20 "[S]overeign immunity is something that protects the ability of the United States to work closely with countries all around the world. And walking back that principle would put the United States, our taxpayers and our service members and diplomats at risk." 21 One of the administration's main concerns was that other countries would enact reciprocal measures and open their courts to similar claims against the United States and U.S. officials. 22 As noted by President Obama in a letter to Senate Minority Leader Harry Reid, such lawsuits could have far-reaching repercussions: they could implicate Americans based on mere accusations of conduct violating foreign laws; they could lead to time-consuming discovery demands for sensitive intelligence information; and they could result in the attachment of U.S. government assets abroad. 23 Moreover, given the United States' large international presence, the administration warned that reciprocal legislation would likely have a larger impact on U.S. interests than those of any other country. 24 The administration also worried that JASTA would remove decisions about foreign states' involvement in terrorism-weighty decisions with serious diplomatic consequences-from the purview of the executive branch and delegate them instead to private litigants and courts. President Obama cautioned that such privatization could invite decisions that are inconsistent or based on incomplete information. 25 Prior to JASTA, only the secretary of state had the authority to abrogate a foreign state's immunity arising from potential involvement 19 NAT'L COMM'N ON TERRORIST ATTACKS UPON THE U.S., THE 9/11 COMMISSION REPORT 171 (2004) , at http:// www.9-11commission.gov/report/911Report.pdf. See also FBI 9/11 REVIEW COMM'N, THE FBI: PROTECTING THE HOMELAND IN THE 21ST CENTURY 101 (2015) (finding that "there is no new information to date that would alter the original findings of the 9/11 Commission regarding the individuals responsible for the 9/11 attacks or for supporting those responsible for the attacks"). 20 White House Press Release, Press Briefing by Press Secretary Josh Earnest (Apr. 18, 2016), at https://www. whitehouse.gov/the-press-office/2016/04/18/press-briefing-press-secretary-josh-earnest-4182016 [hereinafter Apr. 18 Press Briefing]. 21 Id. 22 See White House Press Release, Veto Message from the President -S.2040 (Sept. 23, 2016) , at https://www. whitehouse.gov/the-press-office/2016/09/23/veto-message-president-s2040 ("Indeed, reciprocity plays a substantial role in foreign relations, and numerous other countries already have laws that allow for the adjustment of a foreign state's immunities based on the treatment their governments receive in the courts of the other state.") [hereinafter Obama Veto Message]. 23 Letter from Barack Obama, President of the United States, to Harry Reid, Minority Leader, U.S. Senate, at https://docs.google.com/viewerng/viewer?url=http://big.assets.huffingtonpost.com/POTUSReidJASTA.pdf [hereinafter Obama Letter] . 24 Id. 25 Id.
in terrorism; the secretary did so by designating a foreign state as a "state sponsor of terrorism." 26 According to the White House, upsetting this "well codified" process could undermine the government's ability to effectively confront governments that sponsor terrorism and could erode cooperation from diplomatic partners who would be vulnerable to private allegations of terrorist-related activity. 27 After both houses of Congress passed the bill, President Obama exercised his veto and released a message that reiterated his primary concerns:
First, JASTA threatens to reduce the effectiveness of our response to indications that a foreign government has taken steps outside our borders to provide support for terrorism, by taking such matters out of the hands of national security and foreign policy professionals and placing them in the hands of private litigants and courts.
. . . Second, JASTA would upset longstanding international principles regarding sovereign immunity, putting in place rules that, if applied globally, . . . could lead to suits against the United States or U. S. officials for actions taken by members of an armed group that received U.S. assistance, misuse of U.S. military equipment by foreign forces, or abuses committed by police units that received U.S. training . . . .
. . .
Third, JASTA threatens to create complications in our relationships with even our closest partners. [By exposing them to potential litigation in U.S. courts,] JASTA threatens to limit their cooperation on key national security issues, including counterterrorism initiatives, at a crucial time when we are trying to build coalitions, not create divisions. 28 Obama also noted that a number of U.S. allies and partners had expressed "serious concerns" about the law. 29 After Congress first passed the bill, the European Union urged the president to veto the legislation, based on its view that "JASTA would be in conflict with fundamental principles of international law and in particular the principles of State sovereign immunity." 30 Saudi Arabia exerted significant lobbying efforts to try to stop the legislation and reportedly threatened to sell up to $750 billion in U.S. assets that it thought could be vulnerable to attachment under JASTA judgments. 31 Former members of the Bush, Clinton, and Obama administrations also spoke up, warning lawmakers that if JASTA was enacted, 26 JASTA, supra note 1, § § 1605A(a) (2) , (h) (6) . Currently, only Iran, Sudan, and Syria are designated as "state sponsors of terrorism." U.S. Dep't of State, State Sponsors of Terrorism, at http://www.state.gov/j/ct/list/c14151. htm (last visited Oct. 30, 2016) . 27 See White House Press Release, Press Briefing by Press Secretary Josh Earnest (Sept. 23, 2016) , at https:// www.whitehouse.gov/the-press-office/2016/09/23/press-briefing-press-secretary-josh-earnest-9232016 [hereinafter Sept. 23 Press Briefing]; Obama Letter, supra note 23. 28 Obama Veto Message, supra note 22. 29 Id. 30 Letter from the EU Delegation to the U.S. Dep't of State (Sept. 19, 2016) , at https://www.washingtonpost. com/news/powerpost/wp-content/uploads/sites/47/2016/09/EU-on-JASTA.pdf [hereinafter EU Letter] . 31 See, e.g., Julie Hirschfeld Davis, Fight Between Saudis and 9/11 Families Escalates in Washington, N.Y. TIMES (Sept. 21, 2016) , at http://www.nytimes.com/2016/09/22/us/politics/9-11-saudi-bill-veto-obama.html; White House Press Release, Press Briefing by Press Secretary Josh Earnest (Sept. 26, 2016) , at https://www.whitehouse.gov/the-press-office/2016/09/26/press-briefing-press-secretary-josh-earnest-92616-0; Mark Mazzetti, Saudi Arabia Warns of Economic Fallout if Congress Passes 9/11 Bill, N.Y. TIMES (Apr. 15, 2016) , at http:// www.nytimes.com/2016/04/16/world/middleeast/saudi-arabia-warns-ofeconomic-fallout-if-congress-passes-9-11-bill.html.
" [o] ur national security interests, our capacity to fight terrorism and our leadership role in the world would be put in serious jeopardy" as well as "our relationship with one of our most important allies, Saudi Arabia." 32 Despite these warnings, more than two-thirds of both the Senate and House voted to override Obama's veto. 33 President Obama called the override a "political vote" and a "mistake" based on lawmakers' fears of being "perceived as voting against 9/11 families right before an election." 34 The enactment of the law had immediate effects: within two days, a 9/11 widower filed a federal lawsuit against the Kingdom of Saudi Arabia based on JASTA. 35 After JASTA was enacted, foreign governments again protested that JASTA violates international law. The Saudi Foreign Ministry stated, it "is of great concern to the community of nations that object to the erosion of the principle of sovereign immunity, which has governed international relations for hundreds of years." 36 Russia's Foreign Ministry described the law as evincing a "complete disregard for international law" and a "policy of extending [U.S.] jurisdiction to the entire world and ignoring the concept of state sovereignty . . . ." 37 The United Arab Emirates' Foreign Ministry declared that JASTA is "contrary to general liability rules," "not equal with the foundations and principles of relations among states, and represents a clear violation given its negative repercussions and dangerous precedents." 38 Some international law scholars have also voiced concerns that JASTA violates international law by exceeding recognized and accepted exceptions to sovereign immunity under customary international law. 39 Other commentators have been more cautious about that conclusion, 32 22, 2016) , at http://www.nytimes.com/2016/04/22/opinion/dont-let-americans-sue-saudi-arabia.html ("A nation's immunity from lawsuits in the courts of another nation is a fundamental tenet of international law. This tenet is based on the idea that equal sovereigns should not use their courts to sit in judgment of one another. Many nations have tacitly agreed to limit immunity in specified contexts, such as when they engage in certain commercial activities. But apart from those exceptions (or where a binding treaty or Security Council resolution otherwise dictates), international law continues to guarantee immunity, even for alleged egregious crimes.").
noting that the imprecise boundaries of the recognized exception to sovereign immunity for some territorial torts could conceivably cover the circumstances contemplated by JASTA. 40 When asked directly whether JASTA violates international law, the White House press secretary sidestepped the question. 41 He confirmed that, to his knowledge, it does not violate any international agreements, but he did not express an official opinion as to whether JASTA violates customary international law. 42 He instead described sovereign immunity as a "legal concept . . . that countries around the world observe," and said that "carving out exceptions" to it puts U.S. service members, diplomats, and companies at "legal risk." 43 This response conforms with the administration's other characterizations of sovereign immunity as a "foundational principle of international law" that JASTA threatens to "degrade" or "roll[] back." 44 Immediately after the law's passage, some members of Congress acknowledged potential downsides of the legislation. 45 Twenty-eight senators signed a letter asking JASTA's sponsors to "mitigate th[e] unintended consequences" of the law. 46 The White House press secretary characterized this congressional response as "rapid-onset buyer's remorse." 47 In the weeks that followed, State Department representatives expressed their intention to engage with Congress in figuring out the best way to implement the new law. 48 40 See William Dodge, Does JASTA Violate International Law?, JUST SECURITY (Sept. 30, 2016) , at https://www. justsecurity.org/33325/jasta-violate-international-law-2 (noting that Article 12 of the UN Convention on Jurisdictional Immunities of States and Their Properties-which informs customary international law insofar as it evidences state practice and opinio juris-excludes sovereign immunity for proceedings related to death, personal injury or property damage that is, inter alia, attributable to another state and caused by an "act or omission [of that state, which] occurred in whole or in part in the territory" of the forum state (emphasis added)). But see David P. Stewart, The UN Convention on Jurisdictional Immunities of States and Their Property, 99 AJIL 194, 206 (2005) (stating that "it would read far too much into the consensus adoption of the convention to assert that the adoption of such exceptions in the convention as adopted renders unlawful under customary international law existing statutory provisions such as those in the Foreign Sovereign Immunities Act. . . . The issues remain controversial."). 41 See Sept. 49 They proposed a "modest" "caveat" to the law, such that if you are suing based on a discretionary function of a government to form an alliance with somebody or to make a military decision or a political decision, the only time that government is liable is if they knowingly engage with a terrorist organization directly or indirectly, including financing. 50 According to Senator Graham, "[t]hat would send a signal to the world that we are not opening Pandora's box." 51 Despite efforts by both the State Department and White House to work with Congress to mitigate potential negative consequences of the law, 52 no amendment was passed during the lame-duck session. As Congress' 2016 session neared its end, Secretary of State John Kerry said, "[w]e tried very hard to move on changing [JASTA] and we will continue to do that." 53 As a candidate, President-elect Trump had expressed strong support for JASTA, reportedly describing President Obama's veto as "one of the low points of his presidency" and saying that he would have approved the law if he were president. 54 While advocating for a JASTA amendment, Senators McCain and Graham acknowledged the possibility that the law might not be "fixed" prior to 2017 and insisted, "[w]e are not going to stop until we have this problem fixed because it is a real problem for people serving the United States in real time. 1 The plaintiffs alleged that the United Nations had negligently and recklessly allowed peacekeepers from Nepal carrying cholera to enter Haiti in the wake of the 2010 earthquake without reasonable health screenings. 2 The suit further alleged that the United Nations had negligently maintained obey the law and we will obey this law. There's no dispute about that. But we still have concerns about it and many of our partners, some of whom are even in places like Europe, some of our closest allies, have lingering concerns about this. And so we're going to continue to engage and discuss the law and its implementation going forward with members of Congress. But other than that, I don't have any more specifics to offer."). 49 inadequate sanitation facilities. 3 Finally, the petitioners alleged that the United Nations' refusal to accept responsibility for the outbreak had exacerbated the epidemic. 4 According to the United Nations, by August 2016, nearly 800,000 people had become infected with cholera, and more than 9,000 had died of cholera. 5 The United States submitted a statement of interest to the district court, arguing that the United Nations and all other defendants were immune from suit under the 1946 Convention on the Privileges and Immunities of the United Nations (CPIUN). 6 Of note, the CPIUN requires the United Nations to "make provisions for appropriate modes of settlement" of certain categories of disputes. 7 Pursuant to that provision, the plaintiffs had previously filed a petition for compensation with the secretary-general. The United Nations denied the petition on the grounds that the claims were "not receivable" under the CPIUN because "consideration of these claims would necessarily include a review of political and policy matters." 8 On January 9, 2015, the District Court dismissed the plaintiff's claims for lack of subject matter jurisdiction:
The Charter of the United Nations ("UN Charter") states that the UN "shall enjoy in the territory of each of its Members such privileges and immunities as are necessary for the fulfillment of its purposes." The CPIUN, which was adopted less than a year after the UN Charter, defines the UN's privileges and immunities in more detail. The CPIUN provides that "[t]he United Nations, its property and assets wherever located and by whomsoever held, shall enjoy immunity from every form of legal process except insofar as in any particular case it has expressly waived its immunity." Because the CPIUN is self-executing, this Court must enforce it despite the lack of implementing legislation from Congress.
The Second Circuit's decision in Brzak v. United Nations requires that Plaintiffs' suit against the UN be dismissed for lack of subject matter jurisdiction pursuant to Rule 12(h) (3) . In Brzak, the Second Circuit unequivocally held that "[a]s the CPIUN makes clear, the United Nations enjoys absolute immunity from suit unless 'it has expressly waived its immunity.'" Here, no party contends that the UN has expressly waived its immunity. Accordingly, under the clear holding of Brzak, the 3 Id. 4 Id. at 823. 5 United Nations, Fact Sheet: Response to Cholera in Haiti, Aug. 2016, at http://www.un.org/News/dh/infocus/haiti/CholeraFactsheetAug2016.pdf. 6 Daugirdas & Mortenson, supra note 1, at 823-26. 7 Convention on the Privileges and Immunities of the United Nations Art. VIII, sec. 29, Feb. 13, 1946, 1 UNTS 15 (requiring the United Nations to "make provisions for appropriate modes of settlement" of " [d] isputes arising out of contracts or other disputes of a private law character to which the United Nations is a party" and " [d] isputes involving any official of the United Nations who by reason of his official position enjoys immunity, if immunity has not been waived by the Secretary-General"). 8 UN is immune from Plaintiffs' suit. In addition, MINUSTAH, as a subsidiary body of the UN, is also immune from suit. 9 The District Court also ruled that the immunity of the United Nations was not contingent on the availability of an alternative means of dispute resolution. 10 Finally, the court held that the United Nations officials named in the suit were also immune. 11 The plaintiffs appealed to the U.S. Court of Appeals for the Second Circuit. 12 While the decision from the three-judge panel was pending, 158 members of Congress signed a bipartisan letter from Michigan representative John Conyers Jr. expressing frustration with the United Nations' lack of accountability: 13 We write to urge the State Department to immediately and unreservedly exercise its leadership to ensure that the United Nations (UN) take concrete steps to eliminate the cholera epidemic introduced to Haiti in 2010 by waste from a UN peacekeeper camp, and to comply with its legal and moral obligations to provide cholera victims with access to an effective remedy.
. . .
While the deaths, illness, and evidence of malfeasance mounted, UN Assistant Secretary-General Pedro Medrano Rojas, who met with Congress as the UN's point person for responding to the epidemic, left office in June 2015 and was not replaced. The UN continues to refuse to even discuss providing compensation for the losses incurred by those killed and sickened by the cholera it brought to Haiti, and there is no notable progress in its proclaimed efforts to provide the water and sanitation infrastructure necessary to control the cholera epidemic.
While we do not wish to take a position in the litigation, we are deeply concerned that the State Department's failure to take more leadership in the diplomatic realm might be perceived by our constituents and the world as a limited commitment to an accountable and credible UN. 14 In response to this letter, a State Department spokesperson praised Representative Conyers's leadership and emphasized the United States' commitment to assisting Haiti in combating the cholera outbreak, highlighting the $95 million the United States had already spent for treatment and prevention. 15 Additionally, before the Second Circuit ruled, a report criticizing the United Nations' response to the cholera outbreak by the United Nations special rapporteur on extreme poverty and human rights, Philip Alston, was leaked to the press. An excerpt follows: 16 The scientific evidence now points overwhelmingly to the responsibility of the peacekeeping mission as the source of the outbreak. 9,145 persons have so far died and almost 780,000 have been infected. To date, the United Nations has denied responsibility for the outbreak, rejected all claims for compensation, refused to establish any procedure to resolve the resulting disputes, and has relied on a claim of absolute immunity in defending litigation brought by victims. This policy of abdicating responsibility relies on a claim of scientific uncertainty that is no longer sustainable and an unpublished legal opinion that the resulting claims are not "of a private law nature" and are thus not receivable. Based on what is known of the legal analysis, it is deeply flawed.
The UN's policy is morally unconscionable, legally indefensible, and politically self-defeating. It is also entirely unnecessary. In practice, it jeopardizes the UN's immunity by encouraging arguments calling for it to be reconsidered by national courts; it upholds a double standard according to which the UN insists that Member States respect human rights, while rejecting any such responsibility for itself; it leaves the UN vulnerable to eventual claims for damages and compensation in this and subsequent cases which are highly unlikely to be settled on terms that are manageable from the UN's perspective; it provides highly combustible fuel for those who claim that UN peace-keeping operations trample on the rights of those being protected; and it undermines both the UN's credibility and the integrity of the Office of the Secretary-General. 17 Shortly after the report was sent to UN Secretary-General Ban Ki-moon, a deputy spokesperson for the secretary-general indicated that the United Nations planned to change its approach to the cholera outbreak in Haiti while maintaining its immunity from the lawsuit filed in New York. 18 According to an email written by the spokesperson, "over the past year, the U.N. has become convinced that it needs to do much more regarding its own involvement in the initial outbreak and the suffering of those affected by cholera." 19 The spokesperson also indicated that a "new response will be presented publicly within the next two months, once it has been fully elaborated, agreed with the Haitian authorities and discussed with member states." 20 The following day, the Second Circuit upheld the district court's ruling. 21 The Second Circuit rejected the plaintiffs' argument that the United Nations' immunity was contingent on its provision of an alternative dispute settlement mechanism:
Here, application of two particular "principles which govern the interpretation of contracts" demonstrates why plaintiffs' first argument is unavailing. The first such principle is expressio unius est exclusio alterius-"express mention of one thing excludes all others"-which is also known as the negative-implication canon. This principle has guided federal courts' interpretations of treaties for over a century.
As noted above, Section 2 of the CPIUN provides that the UN "shall enjoy immunity from every form of legal process except insofar as in any particular case it has expressly waived its immunity." Especially when coupled with the compulsory "shall"-which "is universally understood to . 18 Katz, supra note 16. 19 Id. 20 Id. indicate an imperative or mandate"-Section 2's "express mention of" the UN's express waiver as a circumstance in which the UN "shall [not] enjoy immunity" negatively implies that "all other[]" circumstances, including the UN's failure to fulfill its Section 29 obligation, are "exclude [d] ." It necessarily follows that the UN's fulfillment of its Section 29 obligation is not a condition precedent to its Section 2 immunity. This conclusion is buttressed by the second principle of contract interpretation relevant to our analysis-that "conditions precedent to most contractual obligations . . . are not favored and must be expressed in plain, unambiguous language." To manifest their intent to create a condition precedent, "[p]arties often use language such as 'if,' 'on condition that,' 'provided that,' 'in the event that,' and 'subject to. ' CPIUN] which, even straining, we could read as imposing" the UN's fulfillment of its Section 29 obligation as a condition precedent to its Section 2 immunity. 22 The court then dismissed the material breach argument in light of its conclusion that the plaintiffs lacked standing to make that claim:
Plaintiffs next argue that "[t]he District Court's finding of immunity was erroneous . . . because Section 29 is a material term to the CPIUN as a whole." According to plaintiffs, the UN's material breach of its Section 29 obligation means that it "is no longer entitled to the performance of duties owed to it under" the CPIUN, including its Section 2 immunity. We need not reach the merits of this argument, however, because plaintiffs lack standing to raise it.
As we have recently reiterated, "absent protest or objection by the offended sovereign, [an individual] has no standing to raise the violation of international law as an issue." The plaintiffs have not identified any sovereign that has objected to the UN's alleged material breach. To the contrary, the United States has asked us to affirm the District Court's judgment, and no other country has expressed an interest in this litigation. 23 Finally, the Court found that the plaintiffs' arguments for right of access "[failed] to convince": 24 As we stated in Brzak v. United Nations, in which we rejected a virtually indistinguishable challenge to an application of Section 2 of the CPIUN, plaintiffs' argument does little more "than question why immunities in general should exist." But "legislatively and judicially crafted immunities of one sort or another have existed since well before the framing of the Constitution, have been extended and modified over time, and are firmly embedded in American law." Plaintiffs' argument, if correct, would seem to defeat not only the UN's immunity, but also "judicial immunity, prosecutorial immunity, and legislative immunity." Plaintiffs do not persuasively differentiate the quotidian and constitutionally permissible application of these doctrines from application of Section 2 of the CPIUN here. 25 On August 19, 2016, the Office of the United Nations Secretary-General issued a statement in response to the Second Circuit's ruling:
The Secretary-General deeply regrets the terrible suffering the people of Haiti have endured as a result of the cholera epidemic. The United Nations has a moral responsibility to the victims of the cholera epidemic and for supporting Haiti in overcoming the epidemic and building sound water, sanitation and health systems.
. . . 22 Georges, 834 F.3d at 93-94 (internal citations omitted). 23 Id. at 97 (internal citations omitted). 24 Id. at 98. 25 Id. (internal citations omitted).
The Secretary-General is actively working to develop a package that would provide material assistance and support to those Haitians most directly affected by cholera. These efforts must include, as a central focus, the victims of the disease and their families. The United Nations also intends to intensify its support to reduce, and ultimately end, the transmission of cholera, improve access to care and treatment and address the longer-term issues of water, sanitation and health systems in Haiti. 26 In the months following the Second Circuit decision, the United Nations has provided some further information about its planned compensation plan. 27 The plan has two tracks: the first track aims to combat the cholera epidemic itself (by, for example, addressing the water infrastructure still needing repair from the 2010 earthquake); 28 "the second track aims to develop a framework proposal to Member States for material assistance to those Haitians most affected by cholera after the 2010 outbreak." 29 Apart from its filings in the lawsuit against the United States, the Obama administration had been largely silent about the United Nations' response to cholera in Haiti. 30 Nevertheless, in a statement before a committee of the UN General Assembly, Alston suggested that the United States had played an influential role in shaping the United Nations' legal position:
[I]t seems relevant to note that the United States of America, which has a strong interest in this issue both as a close neighbor of Haiti and as the principal contributor to the UN's peacekeeping budget, has itself never publicly stated its legal position on this issue, despite many requests that it do so. There is reason to believe that the position adopted by [the UN Office of Legal Affairs] in 2013 was consistent with views strongly pressed at the time by the United States. The reasoning behind the US position seems to be that the UN must follow American legal practice which generally takes the view that legal responsibility should never be accepted when it can possibly be avoided, because one never knows the consequences for subsequent litigation. 31 At a press conference two days later, State Department Spokesperson John Kirby was asked about the United States' role in shaping the United Nations' legal position: 27 UN Deputy Chief Briefs Member States on New UN Approaches to Cholera Outbreak in Haiti, UN NEWS CENTRE (Oct. 14, 2016), at http://www.un.org/apps/news/story.asp?NewsID=55307#.WBQdLHiCwUV. 28 Id. 29 Id. 30 Samantha Power, the U.S. Ambassador to the United Nations, has not publicly commented on the United Nations' role in the cholera crisis in Haiti. In March 2014, she posted a comment on Twitter: "More needed to combat cholera: Countries need to expand support for #Haiti's efforts to treat those with cholera & improve sanitation." See Samantha Power (@Ambassador Power), TWITTER (Mar. 24, 2014) 32 But with respect to the actual claims, we did not take a position on the validity of the underlying claims in this case. QUESTION: . . . [C]ouldn't you discourage them from taking responsibility even if you don't take a position on the underlying claims? Look, you could say, "Look, I don't know who did this, but it's going to be bad if you take responsibility, so don't do that." MR KIRBY: Well, I mean, could we have? I don't know. I suppose we could have. I'm not aware that we did. What I can tell you is we did not take a position on the underlying claims and we did welcome the secretary-general's actions and his comments on this matter going forward. 33 On December 1, Secretary-General Ban Ki-moon spoke about the United Nations' new approach to cholera in Haiti:
The United Nations deeply regrets the loss of life and suffering caused by the cholera outbreak in Haiti. On behalf of the United Nations, I want to say very clearly: we apologise to the Haitian people. We simply did not do enough with regard to the cholera outbreak and its spread in Haiti. 32 [Editors' note: In July 2014, the secretary-general stated his belief that "the international community, including the United Nations, has a moral responsibility to help the Haitian people stem the further spread of the cholera epidemic." He did not address the legal implications of this statement. We are profoundly sorry for our role.
Our new approach to Haiti and cholera is founded on and follows two tracks. The assistance requested amounts to around $400 million over two years divided between Track One and Track Two.
Track One consists of a substantially intensified effort to respond to, and reduce, the incidence of cholera in Haiti. Haitians clearly have told us that eliminating cholera must be priority number one. We would like to see improvements in people's access to care and treatment when sick, while also addressing the longer-term issues of water, sanitation and health systems. On that basis, we propose to take a community approach that would provide a package of material assistance and support to those most severely impacted by cholera. The support would be based on priorities established in consultation with communities, victims and their families.
. . . This support could take many forms, including projects to alleviate the impacts of cholera and strengthen capacity to address the conditions that increase cholera risk. It could also include projects reflecting community needs not directly related to cholera, such as education grants, microfinance or other initiatives.
. . . Some have urged that the package also include an individual component, such as the payment of money to the families of those who died of cholera. This approach would require identification of the deceased individuals and their family members. It would also require the certainty of sufficient funding to provide a meaningful fixed amount per cholera death.
We need to do further on-the-ground consultations, while acknowledging the difficulties involved. Additional evaluation is needed on whether and how the limitations of information on deaths from cholera, including the identities of the victims, can be addressed and on the challenges and costs associated with that effort. 34 Ban emphasized the need for adequate funding, and encouraged member states to contribute voluntary funds to the newly established United Nations Haiti Cholera Response MultiPartner Trust Fund. 35 Ambassador Isobel Coleman, the U.S. Representative to the United Nations for UN Management and Reform, delivered informal remarks in response. An excerpt follows:
As the Secretary-General has movingly noted, cholera has had a devastating effect on the Haitian people since it was introduced in Haiti in 2010. Families have lost loved ones, caregivers, and breadwinners. No community has been untouched. There is a clear humanitarian imperative to respond to the epidemic in a robust and sustained manner. 34 UN Secretary-General, Secretary-General's Remarks to the General Assembly on a New Approach to Address Cholera in Haiti (Dec. 1, 2016), at https://www.un.org/sg/en/content/sg/statement/2016-12-01/secretary-generals-remarks-general-assembly-new-approach-address; see also UN Secretary-General, A New Approach to Cholera in Haiti, U.N. Doc. A/71/620 (Nov. 25, 2016) . 35 Id.
There is also a clear ethical duty to respond to the cholera epidemic in Haiti. Not a single one of these cases should have occurred. For this reason, the United States welcomes the SecretaryGeneral's acceptance of the UN's moral responsibility for the cholera outbreak and his statement last month in Haiti expressing regret for the resulting loss of life. While the UN and the international community have made strides in containing and preventing the further spread of the disease, the U.S. recognizes that more must be done and supports the UN's ongoing efforts to design an assistance package for those most affected by cholera.
We welcome the Secretary-General's apology today and the proposed new approach as meaningful symbols of atonement to the Haitian people, and important steps in restoring the credibility of the United Nations. And we look forward to working with the Secretary-General and his successor to ensure that this initiative has a positive and lasting impact for those most affected. 36 USE The United States and Russia have each used armed force during the civil war, mostly by conducting air strikes. Since September 2014, the United States has directed air strikes against Syrian positions of the Islamic State of Iraq and the Levant (ISIL). 1 Russia's air strikes began one year later at the request of Syria's president, Bashar al Assad. 2 Russia justified its air strikes as targeting terrorist groups and "actively promot[ing] the political process" of settling the conflict. 3 While Russia's assistance has facilitated the Assad regime's expansion of territorial control, opposition groups continue to occupy large portions of the country. 4 In October 2015, the United States and Russia convened meetings among a group of nations to discuss a potential ceasefire and political resolution to the Syrian 36 United Nations, Ambassador Isobel Coleman, U.S. Representative to the UN for UN Management and Reform, U.S. Mission to the United Nations, Remarks at an Informal Briefing by the Secretary-General on the United Nations' New Approach to Cholera in Haiti (Dec. 1, 2016) conflict. 5 Eventually, this group grew to include seventeen nations and representatives of the Arab League, the European Union, and the Organization of Islamic Cooperation. 6 The United States and Russia formally co-chair the group, which is now called the International Syria Support Group (ISSG). 7 On February 22, 2016, the United States and Russia, as co-chairs of the ISSG, agreed to a Cessation of Hostilities (COH), 8 an international instrument directed at three goals: (1) limiting hostilities between the Syrian government and opposition groups; (2) permitting humanitarian aid to reach civilians; and (3) advancing a political settlement to the conflict. 9 While ISIL and the Al Qaeda affiliated group al-Nusra 10 were precluded from joining the agreement, the instrument invited all other opposition groups as well as the Armed Forces of the Syrian Arab Republic (Syrian Army) to agree to its terms. 11 The precise legal status of the instrument was at least initially ambiguous. At a press briefing to announce the undertaking, a State Department spokesperson stated that "it's incumbent on [signatories] to live up to the obligations and to buy into the cessation of hostilities." 12 Subsequent statements have indicated a political agreement. The day after he announced the conclusion of the agreement, Secretary of State John Kerry referred to the COH as "this proposed arrangement," 13 and subsequent iterations have been described by the State Department as "an arrangement, in the form of understandings." 14 21, 2016) , at http://www.mid.ru/en/web/guest/general_assembly/-/asset_publisher/lrzZMhfoyRUj/content/id/ 2458378 ("Russia and the United States as the ISSG co-chairs worked for over six months to coordinate concrete agreements"); id (referring to coalition air strikes as a "blatant violation of the cessation of hostilities regime"); Pres. of Russia Press Release, Readout of Telephone Conversation with Federal Chancellor of Germany Angela Merkel (Sept. 29, 2016) , at http://en.kremlin.ru/events/president/news/52990 ("The President of Russia again stressed how important it is for the United States to fulfil its promises to ensure the separation of the so-called moderate opposition from terrorist groups.").
As a matter of substance, the COH committed all signatories to accept parallel "responsibilities," mutatis mutandis. It listed "[t]he responsibilities of the Syrian armed opposition" as follows:
1. To take part in the cessation of hostilities, armed opposition groups will confirm -to the United States of America or the Russian Federation, who will attest such confirmations to one another as co-chairs of the ISSG by no later than 12:00 (Damascus time) on February 26, 2016-their commitment to and acceptance of the following terms:
• To full implementation of UN Security Council Resolution 2254, 16 adopted unanimously on December 18, 2015,-including the readiness to participate in the UN-facilitated political negotiation process; • To cease attacks with any weapons, including rockets, mortars, and anti-tank guided missiles, against Armed Forces of the Syrian Arab Republic, and any associated forces; • To refrain from acquiring or seeking to acquire territory from other parties to the ceasefire; • To allow humanitarian agencies[] rapid, safe, unhindered and sustained access throughout areas under their operational control and allow immediate humanitarian assistance to reach all people in need; • To proportionate use of force (i.e., no greater than required to address an immediate threat) if and when responding in self-defense. 17 In a separate paragraph, the COH then stated that signatory opposition groups would "observe[]" the abovementioned commitments, provided that "the Armed Forces of the Syrian Arab Republic, and all forces supporting or associated with the Armed Forces of the Syrian Arab Republic" also undertook a parallel set of "responsibilities": . Resolution 2254 asked the secretary-general to "convene representatives of the Syrian government and the opposition to engage in formal negotiations on a political transition process on an urgent basis." Id., para. 2. The Resolution also demands "that all parties immediately comply with their obligations under international law" and "[c]alls on the parties to immediately allow humanitarian agencies rapid, safe and unhindered access throughout Syria by most direct routes, [and to] allow immediate, humanitarian assistance to reach all people in need, in particular in all besieged and hard-to-reach areas." Id., paras. 12-13.
17 U.S.-Russia Joint Statement on COH, supra note 8. 18 Id.
• To refrain from acquiring or seeking to acquire territory from other parties to the ceasefire; • To allow humanitarian agencies[] rapid, unhindered and sustained access throughout areas under their operational control and allow immediate humanitarian assistance to reach all people in need; • To proportionate use of force (i.e., no greater than required to address an immediate threat) if and when responding in self-defense.
The United States and Russia established a communications hotline to prevent hostilities between the parties to the COH, and a Ceasefire Task Force was tasked with delineating the territory held by various groups and resolving allegations of noncompliance. 19 At first, the COH succeeded in diminishing hostilities between the Syrian Army and opposition groups. In February and March 2016, United States officials repeatedly praised the COH. Secretary Kerry stated that the COH had led to an "80 to 90 percent reduction in the level of violence." 20 Moreover, Kerry recognized that the deal had permitted the delivery of emergency supplies to communities inside Syria . . . some of which had not seen assistance in years. More than 300 trucks have now provided aid to least 150,000 people-about one third of the almost half of a million people who are living in absolutely besieged or hard-toreach areas. 21 Nonetheless, the United States acknowledged that there were ongoing violations of the agreement. For example, Kerry accused the Assad regime of stealing humanitarian supplies and carrying out "[a]erial bombardments" against parties to the COH." 22 The United States and Russia attempted to bolster the COH with a follow-up agreement in March 2016. 23 The agreement established a standard operating procedure for the United States and Russia to monitor alleged violations of the COH. 24 Specifically, the agreement required the United States and Russia to exchange information concerning alleged breaches and required all parties to the COH to prioritize peaceful means of resolving disputes. 25 In addition, during a visit by Secretary Kerry to Moscow in March 2016, the United States and Russia agreed to bolster their humanitarian efforts under the COH. According to Secretary Kerry, We agreed today that the United States and Russia would push for expanded humanitarian access in order to reach all parts of Syria, while at the same time preventing any party from interfering with the deliveries of essential supplies. We agreed that the regime and the opposition need to begin releasing detainees, and they need to begin as soon as possible starting with those who are the most vulnerable. We agreed on a target schedule for establishing a framework for a political transition and also a draft constitution, 26 both of which we target by August. 27 After approximately one month of reduced hostilities, Russia and Syria announced an April offensive against rebels in Aleppo. U.S. Ambassador Samantha Power raised concerns that attacking Aleppo would undermine the COH:
And on the cessation of hostilities, we're very alarmed by the Syrian prime minister's public announcement that he and the Russian Federation are going to launch an offensive around Aleppo-that would be devastating for the people of Aleppo of course, but also to this intricate process where the cessation of hostilities, humanitarian access, and political negotiations are all related to one another. 28 After Russia and Syria began their offensive in Aleppo, U.S. officials stated that the campaign was inconsistent with the COH. On April 28, 2016, the United States condemned an attack against the al-Quds hospital in Aleppo, which the United States claimed "killed dozens of people, including children, patients, and medical personnel." 29 Following the attack, Kerry stated:
The United Nations today assessed the situation in Aleppo to be catastrophic, and the regime's most recent offensive actions there-despite the cessation of hostilities-compound the violence and undermine the cessation of hostilities. Russia has an urgent responsibility to press the regime to fulfill its commitments under UNSCR 2254, including in particular to stop attacking civilians, medical facilities, and first responders, and to abide fully by the cessation of hostilities. 30 In addition to condemning the offensive in Aleppo, U.S. officials continued to raise concerns that the Assad regime was interfering with the delivery of humanitarian aid. Ambassador Power stated that in March the Assad regime confiscated at least 4.5 metric tons of humanitarian aid from UN convoys. 31 Moreover, Power stated that because of "deliberate obstruction by the Syrian regime," the United Nations in 2016 had "been permitted to reach just 249,000 people . . . out of 4.1 million-or a little more than six percent of those in hard to reach areas." 32 26 In November 2015, the ISSG called on Syria to establish "credible, inclusive and non-sectarian governance" and " We expect all parties to the Cessation of Hostilities to abide fully by the renewed cessation in Aleppo and throughout the entire country, pursuant to the terms of the arrangements established in Munich in February 2016. Attacks directed against Syria's civilian population can never be justified, and these must stop immediately. 34 Moreover, on May 9, 2016, the United States and Russia reaffirmed their commitment to the COH and agreed to take several steps to reduce hostilities, enhance humanitarian assistance, and pursue a political settlement. 35 According to the agreement, Russia agreed to "work with the Syrian authorities to minimize aviation operations over areas that are predominantly inhabited by civilians or parties to the cessation." 36 Moreover, the United States and Russia "reaffirm[ed] that all parties must allow immediate and sustained humanitarian access to reach all people in need, throughout Syria, particularly in all besieged and hard-to-reach areas, in accordance with UNSCR 2254." 37 Despite renewed diplomacy between the United States and Russia, violence in Syria worsened during the summer of 2016. In June 2016, Assad spoke before the Syrian parliament and stated that the Syrian Army would escalate its offensive in Aleppo to combat terrorist groups and to counter alleged interventions by Turkey. 38 Shortly thereafter, Russia announced that it would contribute air support for Syria's offensive in Aleppo and defended Assad's claim that the campaign would target terrorists. Russian Foreign Minister Sergey Lavrov stated that " [w] hat is now happening in Aleppo and around it-we warned the Americans about this in advance," and "[t]he U.S. knows that we will be providing air support to the Syrian army to prevent territories from being seized by terrorists." 39 Moreover, Lavrov stated that he informed Kerry that the United States "defaulted on its obligation to separate the opposition groups loyal to it from Jabhat al-Nusra" and that the United States had failed to comply with its promise "to prevent infiltrations of militants and weapons from Turkey." 40 As Russia and Syria continued their campaign in Aleppo, the United States and Russia reached an arrangement on July 15, 2016, to shore up the COH and to coordinate attacks against ISIL. 41 In a press conference with Foreign Minister Lavrov announcing the deal, Secretary Kerry stated:
[T]he Assad regime has relentlessly continued indiscriminate attacks contrary to the agreements of the ISSG and the UN Security Council. But on the other side, the terrorist group Jabhat al-Nusra, the al-Qaida branch in Syria, has also launched its own offensives, sometimes with members of different oppositions joining with them.
And the result has been a cycle of excuses for continuing to fight each other, with a steady deterioration of a hard-fought-for cessation of hostilities in the process. And that has resulted in the killing of civilians, more refugees, more displaced persons, more radicalization, more terrorism, and ultimately an increasing sense of hopelessness among the people of Syria." 43 The agreement called for the United States and Russia to establish a Joint Implementation Center to "[s]hare intelligence and develop actionable targets for military action against Nusra in designated areas." 44 The agreement stated that Syria would halt air missions in certain areas as the United States and Russia carried out coordinated attacks against ISIL and al-Nusra. 45 Despite the July 2016 agreement between the United States and Russia, violence in Aleppo continued to worsen throughout July and August. Russian and Syrian forces concentrated their attacks on eastern Aleppo where the rebel forces maintained control. 46 U.S. officials again argued that the Russian and Syrian offensive violated the COH. In a UN Security Council briefing on Syria, Ambassador Power criticized the Russian and Syrian offensive in Aleppo and stated that their actions had severely limited the delivery of humanitarian aid:
Eastern Aleppo is quickly falling victim to the Assad regime's typical pattern of starve and surrender tactics. Over the last month, the Assad regime flagrantly violated the cessation of hostilities by attacking Aleppo. The regime and its supporters have cut off Castello Road, the only remaining supply route for more than 250,000 Syrians living in the eastern part of the city, severing their access to food, fuel, medicine, clean water, and other essential supplies. . . . [A]lternative options for delivering humanitarian aid are diminishing rapidly; airstrikes by the Assad regime and by Russia are making the use of other roads totally precarious. 47 Ambassador Power held Russia responsible for the deterioration of the COH and for the worsening humanitarian crisis. According to Power, "Russia, as a co-sponsor of the cessation of hostilities, must halt these attacks and persuade the regime to do the same. And they must ensure the reopening of the Castello Road." 48 52 In a press conference announcing the deal, Secretary Kerry stated that the United States hoped the arrangement would "reduce violence, ease suffering, and resume movement towards a negotiated peace and a political transition in Syria," and that the deal represented a "more proscriptive and far-reaching approach" than the parties had taken in the past. 53 The new agreement integrated the previous arrangements that the United States and Russia had reached on February 22, March 26, and July 15, 2016. 54 It also contained several additional components. First, the deal required that the parties to the COH on Day D (September 12, 2016) "recommit to the CoH and honor its terms in full, as set forth in the February 22, 2016 Joint Declaration of the Russian Federation and the United States, for a 48 hour period." 55 The agreement emphasized provisions of the original COH that called for ceasing hostilities, unimpeded access to humanitarian aid, and proportionate use of force in self-defense. 56 On day Dþ2, the agreement stated that "if the CoH in Syria has continued to hold to the mutual satisfaction of the Sides, they will extend it for a mutually agreed upon period of time." 57 Second, the agreement contained special provisions to ensure humanitarian aid could reach Aleppo, 58 such as requiring forces to pull back from Castello Road. 59 Third, the agreement required the Syrian Army to cease air operations in designated areas where the opposition groups were present. 60 Fourth, if Syria complied with the prohibition on air operations, the agreement again called for a Joint Implementation Center between the United States and Russia to target ISIL and al-Nusra. 61 In an annex, the September 9 agreement also stated that "[e]ach Side reserves the right to withdraw from this arrangement if they believe the terms have not been fulfilled." 62 49 Id. 50 Samantha Power, U.S. Ambassador to the United Nations, Remarks at a UN Security Council Open ArriaFormula Meeting on Aleppo (Aug. 8, 2016) 63 The U.S. Central Command stated that coalition forces believed that the strike was against ISIL and that "[t]he coalition airstrike was halted immediately when coalition officials were informed by Russian officials that it was possible the personnel and vehicles targeted were part of the Syrian military." 64 Moreover, Central Command stated that "coalition members in the Combined Air Operations Center had earlier informed Russian counterparts of the upcoming strike" and that "[i]t is not uncommon for the Coalition Air Operations Center to confer with Russian officials as a professional courtesy and to deconflict Coalition and Russian aircraft, although such contact is not required by the current U.S.-Russia Memorandum of Understanding on safety of flight." 65 Syrian and Russian officials condemned the U.S. attack. The Russian Foreign Ministry stated in a press release that "[t]he operations of coalition pilots, who, we hope, did not act on Washington's orders, are on the verge of criminal negligence and are directly pandering to ISIS terrorists." 66 Moreover, the statement accused U.S.-backed rebel groups of violating the COH by continuing to conduct attacks against Syrian forces, and it stated that "[w]e once again insistently urge Washington to exert the necessary pressure on US-patronised illegal paramilitary units and force them to unfailingly honour the ceasefire." 67 Russia called an emergency meeting of the UN Security Council to address the incident, and Ambassador Power commented on the strike in a statement to press before the meeting. 68 Although Power acknowledged the strike and claimed that it was an error, she called the meeting "a stunt replete with moralism and grandstanding" and "uniquely cynical and hypocritical." 69 Furthermore, Power faulted Russia for failing to convince Syria to honor the agreement by grounding its air force and by continuing to prevent humanitarian assistance from reaching those in need. 70 Two days after the controversial U.S. bombing, a bombing destroyed a UN convoy delivering aid to the Aleppo region. According to the United Nations, the strike damaged eighteen out of thirty-one trucks in the convoy, 71 which contained "vital food and medical assistance." 72 The Syrian Arab Red Crescent (SARC), which organized the convoy together with the United Nations, stated that "[a]round twenty civilians and one SARC staff member were killed, as they were unloading trucks . . . ." 73 UN Secretary-General Ban Ki-moon called the attack "sickening, savage, and apparently deliberate" and said that "[a]ccountability for crimes such as these is essential." 74 In a statement, the UN Under-Secretary-General for Humanitarian Affairs said: "Let me be clear: if this callous attack is found to be a deliberate targeting of humanitarians, it would amount to a war crime. I call for an immediate, impartial and independent investigation into this deadly incident." 75 While none of the combatants took responsibility for the attack, U.S. officials stated that it had been perpetrated by either Russia or Syria. In a press briefing, the White House press secretary stated that because the bombing was an air strike, "there only could have been two entities responsible, either the Syrian regime or the Russian government." 76 The United States condemned the attack, and it reiterated earlier statements calling on Russia to honor the recent agreement by restraining Syria and by permitting deliveries of humanitarian aid. The State Department issued a press release stating that:
[f]or more than a week, we have urged Moscow to fulfill the commitments it made in Geneva to facilitate the unimpeded flow of humanitarian aid to the Syrian people. And for more than a week, the Syrian regime repeatedly denied entry to these UN convoys, preventing them from delivering urgent food, water and medical supplies to desperate Syrian citizens. Only today did the regime finally grant permits for some convoys to proceed. 77 The United States also issued a joint statement with France, Italy, Germany, the United Kingdom, and the High Representative of the European Union condemning the bombing. 78 The joint statement "call[ed] on Russia to take extraordinary steps to restore the credibility of our efforts, including by halting the indiscriminate bombing by the Syrian regime of its own people, which has continually and egregiously undermined efforts to end this war." 79 Russian officials denied accusations that the Russian air force attacked the convoy, stating "with all responsibility that neither Russian, nor Syrian aviation has conducted any strikes against the UN humanitarian convoy on the southwestern outskirts of Aleppo." 80 Russian Defense Ministry Spokesperson Igor Konashenkov suggested that opposition groups may have fired artillery at the convoy, or that the convoy may have caught fire. 81 Konashenkov stated that "Everything shown on the video is the direct consequence that the cargo caught fire and this began in a strange way simultaneously with carrying out a massive offensive of militants in Aleppo." 82 Foreign Minister Lavrov also denied that Russia or Syria was responsible and instead suggested that the U.S.-led coalition might have conducted the attack. According to Lavrov, video footage of the scene showed "traces of aluminum dust, characteristic of ammunition used by Predator UAVs . . . ." 83 Moreover, Russia claimed that it complied with the COH by halting air strikes in agreed zones and by convincing Syria to pull back from Castello Road. 84 Russia accused the United States of failing to separate al-Nusra from moderate groups, failing to persuade the opposition to retreat from Castello Road, and failing to provide detailed coordinates of opposition locations. 85 On the same day as the attack on the UN convoy, the Syrian Army announced that the "effect of [the COH] truce regime . . . under the Russian-US agreement has ended." 86 The Syrian Army claimed that armed terrorist groups had committed three hundred breaches of the COH in the week since September 12 and that the attacks had killed and injured tens of civilian and military personnel in Aleppo, Hama, and Quneitra. 87 Syria stated that it did its best to comply with the COH and that it exercised self-restraint in responding to attacks. 88 After Syria and Russia resumed attacks in Aleppo, the United States suspended bilateral communications with Russia to sustain the COH and canceled plans to establish the Joint Implementation Center. 89 The State Department explained the United States' decision and accused Russia of failing to abide by the terms of the COH and its other international law obligations:
Russia failed to live up to its own commitments-including its obligations under international humanitarian law and UNSCR 2254-and was also either unwilling or unable to ensure Syrian regime adherence to the arrangements to which Moscow agreed. Rather, Russia and the Syrian regime have chosen to pursue a military course, inconsistent with the Cessation of Hostilities, as demonstrated by their intensified attacks against civilian areas, targeting of critical infrastructure such as hospitals, and preventing humanitarian aid from reaching civilians in need, including through the September 19 attack on a humanitarian aid convoy.
The U.S. will also withdraw personnel that had been dispatched in anticipation of the possible establishment of the Joint Implementation Center. To ensure the safety of our respective military personnel and enable the fight against Daesh, the United States will continue to utilize the channel of communications established with Russia to de-conflict counterterrorism operations in Syria. 90 Although the United States suspended bilateral discussions with Russia related to the COH, the White House stated that "the President directed his team to continue multilateral discussions with key nations with a vested interest in the region to encourage all sides to support a more durable and sustainable diminution of violence and, more broadly, a diplomatic resolution to the civil war." 91 On the same day that the United States suspended cooperation under the COH, Russia announced that it would suspend the Plutonium Disposal and Nuclear Management Agreement between the United States and Russia. 92 The conflict in Syria continues. In October 2016, Russian President Vladimir Putin suspended the Plutonium Management and Disposition Agreement (PMDA), a bilateral treaty between Russia and the United States governing the disposal of surplus weapons-grade plutonium. 1 A Russian Foreign Ministry director explained that the decision was prompted by a "dramatic change in the situation . . . brought about by the unfriendly steps taken by the United States." 2 He also cited "the United States' obvious inability and unwillingness to honour its obligations . . . 90 Id. on time and in full." 3 The United States expressed disappointment at the suspension, arguing that continued implementation was in both states' interests. The United States and the Russian Federation initially signed the PMDA in 2000. 4 As amended by protocols in 2006 5 and 2010, 6 the PMDA obliges each party to dispose of at least thirty-four metric tons of disposition plutonium and imposes certain requirements regarding the method of disposition. 7 Of particular note for the present dispute, Article III (1) provides: "Disposition shall be by irradiation of disposition plutonium as fuel in nuclear reactors or any other methods that may be agreed by the Parties in writing." 8 The 2010 amendments entered into force following a July 2011 exchange of diplomatic notes between Secretary of State Hillary Clinton and Foreign Minister Sergey Lavrov. 9 A State Department fact sheet described that milestone as mark[ing] another significant step in both countries' efforts to eliminate nuclear-weapon-grade materials and to reduce nuclear dangers. . . . The initial combined amount, 68 metric tons [of disposition plutonium], represents enough material for about 17,000 nuclear weapons, and the Agreement envisions disposition of more weapon-grade plutonium over time. 10 Importantly, the agreement sought to make "arms reductions irreversible by . . . preventing the plutonium from ever being reused for weapons or any other military purpose." 11 The agreement also addresses monitoring, inspections, and financial support. 12 The agreement required disposition of plutonium to begin in 2018. 13 As explained in a 2010 press release from the U.S. State Department,
[w]eapon-grade plutonium, unlike weapon-grade uranium, cannot be blended with other materials to make it unusable in weapons. But it can be fabricated into mixed oxide uranium-plutonium (MOX) fuel and irradiated in civil nuclear power reactors to produce electricity. This irradiation results in spent fuel, a form that is not usable for weapons or other military purposes and a form that the Protocol prohibits being changed any time in the future unless subject to agreed international monitoring measures and only for civil purposes.
The amended PMDA will provide that this weapon-grade plutonium be disposed by irradiating it in light water reactors in the United States and in fast-neutron reactors operating under certain nonproliferation conditions in the Russian Federation. The U.S. MOX fuel fabrication facility being constructed at the Department of Energy's Savannah River Site is planned to begin operation in 2016; Russia has already fabricated MOX fuel on a limited basis and is in the process of constructing/modifying fuel fabrication facilities capable of producing MOX fuel at levels required to meet the PMDA's disposition rate. 14 The method planned for disposing of plutonium in the United States proved problematic, however. Construction of the Savannah River fuel fabrication facility far exceeded initial estimates for both budget and timeline. 15 In addition, as uranium prices fell since 2010, so too did demand for MOX fuel. 16 In February 2016, the Obama administration's budget request for the Department of Energy reflected a plan to terminate the Savannah River site; the budget request also sought $15 million for "a dilute and dispose option that will disposition surplus U.S. weapon-grade plutonium by diluting it and disposing of it at a geologic repository at significantly lower cost and less time than the MOX option." 17 On the day of the budget rollout, Secretary of Energy Ernest Moniz stressed that MOX is unaffordable and that fully funding the facility would require millions of dollars more annually:
The reality is the MOX program, with a lifetime cost certainly north of 30, probably 40, billion dollars with a need for an additional, say, half a billion dollars a year for decades just does not look to be affordable. The dilution approach . . . is surely technically less challenging and we believe is 13 July 13, 2011 Press Release, supra note 9. 14 PMDA Press Release, supra note 11; see also Crook, supra note 6, at 681. 15 Mike Eckel, As Putin Swipes at U.S. Over Plutonium Disposal, Nuclear Cooperation Takes a Hit, RADIOFREEEUROPE (Apr. 23, 2016) , at http://www.rferl.org/a/putin-swipes-us-plutonium-disposal/27692331. html. In 2013, the National Nuclear Security Administration, which bears responsibility for disposition, described a lack of adequate funding for the MOX disposition it was supposed to undertake: "The current strategy to implement this agreement [the PMDA] in the United States involves the National Nuclear Security Administration (NNSA), under the Office of Fissile Materials Disposition, building a Mixed Oxide (MOX) Fuel Fabrication Facility, a capability to disassemble nuclear weapons pits and convert the resulting plutonium into a form suitable to be made into MOX fuel, and a Waste Solidification Building to handle the waste resulting from pit disassembly and MOX operations at the Savannah River Site (SRS). However, unanticipated cost increases for the MOX project and plutonium disposition program have prompted the Department to slow down the MOX project and other activities associated with the current plutonium disposition strategy while determining whether there are options to complete the mission more efficiently." Plutonium Disposition Program, supra note 11. 16 Eckel, supra note 15. Feb. 2016) . The dilute and dispose method "involves adding the plutonium to a nonradioactive substance, encasing it in glass or metal-can type containers or oil drums, and burying it at a federal waste site in New Mexico. Unlike with MOX, experts say this method could still allow for plutonium to be extracted some day and put back into weapons, though with difficulty." Eckel, supra note 15. less than half the cost, even going forward. . . . I'm sure that we will have a lively discussion about this in the Congress. 18 Putin publicly voiced his concerns about U.S. implementation of the agreement in April 2016. He said:
We signed this agreement and settled on the procedures for the material's destruction, agreed that this would be done on an industrial basis, which required the construction of special facilities. Russia fulfilled its obligations in this regard and built these facilities, but our American partners did not.
Moreover, only recently, they announced that they plan to dispose of their accumulated highly enriched nuclear fuel by using a method other than what we agreed on when we signed the corresponding agreement, but by diluting and storing it in certain containers. This means that they preserve what is known as the breakout potential, in other words it can be retrieved, reprocessed and converted into weapons-grade plutonium again. This is not what we agreed on. Now we will have to think about what to do about this and how to respond to this. 19 The State Department denied that it was violating the PMDA, 20 arguing that while the agreement does specify disposition "by irradiation . . . as fuel in nuclear reactors," it also permits disposition by "any other methods that may be agreed by the Parties in writing." 21 23 Eckel, supra note 15. In June 2015, U.S. Secretary of Energy Ernest Moniz established a Plutonium Disposition Red Team "to assess options for the disposition of 34MT of surplus weapon-grade plutonium." The Team's Final Report, published in August of that year, warned that electing the cheaper "Dilute and Dispose" process, over continued support of MOX, would have political ramifications perhaps less positive than its practical consequences. "The review team . . . believes that the Dilute and Dispose approach meets the requirements for permanent disposition, but recognizes that this assertion will ultimately be subject to agreement with the Russians, and that the decision will be as much political as technical." However, it noted that "[t]he combination of evolving international circumstances and the fact that the U.S. has already accommodated a Russian national interest in a previous PMDA modification causes the Red Team to believe that the federal government has a reasonable position with which to enter PMDA negotiations." THOM MASON, FINAL REPORT OF THE PLUTONIUM DISPOSITION RED TEAM (2015), at https://nnsa.energy.gov/sites/default/files/nnsa/inlinefiles/Pu-Disposition-RedTeam-Report-081315vFinal-SM.pdf.
Over the following months, the U.S. Congress and the administration went back and forth over the future of the Savannah River site. Legislators-especially from South Carolina, where the site is located-supported the continuation of funding. 24 The administration continued to oppose it. In a June 2016 "Statement of Administration Policy," the Executive Office of the President wrote:
The Administration strongly objects to continued construction of the Mixed Oxide (MOX) Fuel Fabrication Facility . . . . Even with a firm fixed-price contract for the MOX Fuel Fabrication Facility, numerous previous studies have confirmed that the alternative disposition method is expected to be significantly faster and less expensive . . . . The already-proven alternative method of disposition is expected to be significantly faster and less expensive than the MOX approach, has far lower risks, and will begin to move plutonium out of the State of South Carolina much sooner. 25 Although the Department of Energy requested $270 million in funding for MOX-and the president supported that figure-the House's National Defense Authorization Act for Fiscal Year 2017 allocated $340 million to the project, roughly 20 percent more than requested. 26 (The version of that bill that was later enacted likewise authorized $340 million. 27 ) On October 3, 2016, Putin submitted a draft law to the State Duma that would suspend the PMDA. 28 Following the Duma's approval, Putin signed it into law on October 31. 29 Russia's Office of the President offered a detailed explanation for the legislation. In addition to citing planned changes in the United States' methods for disposing of plutonium, that explanation referenced the U.S. military presence in Eastern Europe and U.S. sanctions:
Recently, the United States has attempted to revise its plutonium disposition strategy outlined in the 2010 Protocol and change its disposition methods. The US plans to dispose of its plutonium by burial instead of irradiation as stipulated by the Protocol. Even back when the Agreement was in development, Russian experts objected to such approach as not irreversible. The 2000 amendments provided for the major part of the American plutonium to be irradiated and only a small amount to be buried underground. The Protocol of April 13, 2010, completely discarded the possibility of burying plutonium, which was part of a compromise reached during the drafting of the Protocol.
It should be noted that to date, the US has not requested Russia's approval in order to change its plutonium disposition method.
After the Agreement and its protocols came in force, the United States took a number of steps resulting in a fundamental change in strategic stability.
Under the pretext of the crisis in Ukraine, the United States is building up its military presence in Eastern Europe, including the states that joined NATO after 2000-the year when the agreement was signed. In 2015 six new forward command posts were deployed in Bulgaria, Latvia, Poland, Romania and Estonia. Their main task is to ensure rapid transfer of large NATO troop contingents to Eastern Europe in the event that the order is given. Units of the US Armed Forces have been introduced in the Baltic states and the number of NATO aircraft based on their airfields has been increased. In Ukraine, American instructors are training militants from the Right Sector, which is banned in Russia.
Apart from actions aimed at changing the military-strategic balance, the United States is taking measures to weaken the Russian economy and violate the rights of Russian citizens. Thus, in 2012 the United States passed the so-called Sergei Magnitsky law in accordance with which Washington openly sought to protect economic crime in the Russian Federation. In 2014 Washington passed a law supporting the freedom of Ukraine, which allows it to interfere in the domestic affairs of Russia. In addition, in 2014 the United States introduced sanctions against the Russian Federation, some of its territories, as well as companies and individuals. 30 Mikhail Ulyanov, Director of the Foreign Ministry Department for Non-Proliferation and Arms Control, reiterated the above concerns and also provided more detail about Russian objections to the United States' plans regarding disposition methods:
In particular, the PMDA and the April 13, 2010 Protocol to it provide for the irradiation of disposition weapon-grade plutonium as fuel in nuclear reactors. This method was agreed upon to reduce irreversibly stockpiles of weapon-grade plutonium from each side's nuclear weapons programmes.
The Russian Federation has taken all the necessary measures to fulfil its obligations under the PMDA. It has created and brought to full power the BN-800 fast neutron reactor to irradiate disposition weapon-grade plutonium as fuel and completed the construction of a facility for the fabrication of mixed uranium-plutonium fuel.
At the same time, the United States has not implemented its obligations and it is unlikely that it will do so in the near future. The Savannah River facility for the fabrication of mixed uranium oxide-plutonium oxide (MOX) fuel is only two-thirds finished and the project has been suspended. The United States has not modified its reactors for the use of this fuel. Ultimately, US experts have concluded that the United States will need another 20 to 30 years to start disposing of weapon-grade plutonium in keeping with US-Russian agreements, whereas both countries were to begin disposition by 2018.
In this situation, the United States has decided, without consulting the Russian Federation, to dispose of its plutonium in a different manner-by mixing it with radioactive waste and burying it underground in rooms that have been excavated within a salt formation. This disposition was discussed during the drafting of the PMDA and was discarded as not irreversible. Therefore, the PMDA as amended by the 2010 Protocol does not stipulate the possibility of the underground burial of disposition plutonium. Under the PMDA, the parties are to consult each other in advance of any change in their disposal methods. The United States has not officially notified Russia of its intention to use an alternative disposition method.
Despite this, the United States was unilaterally preparing to dispose of its plutonium in a manner that has been previously rejected. In particular, the US administration has indicated that it will terminate the MOX programme, based on the Fiscal Year 2017 Budget Request.
Considering that Russia has financed the bulk of its planned investment in the creation of facilities to dispose of plutonium in keeping with a method that was coordinated with its US partners, we are perplexed, to put it mildly, by US officials' statements on Washington's intention to save money by choosing an alternative disposal method. 31 Separately, Ulyanov argued that the suspension is "fully in keeping with Article 62 of the 1969 Vienna Convention on the Law of Treaties." 32 Article 62 provides, in relevant part:
1. A fundamental change of circumstances which has occurred with regard to those existing at the time of the conclusion of a treaty, and which was not foreseen by the parties, may not be invoked as a ground for terminating or withdrawing from the treaty unless: (a) the existence of those circumstances constituted an essential basis of the consent of the parties to be bound by the treaty; and (b) the effect of the change is radically to transform the extent of obligations still to be performed under the treaty . . . . . . .
3.
If, under the foregoing paragraphs, a party may invoke a fundamental change of circumstances as a ground for terminating or withdrawing from a treaty it may also invoke the change as a ground for suspending the operation of the treaty. 33 At a press briefing on October 3, Elizabeth Trudeau, Director of the State Department Press Office, commented on Russia's decision without addressing the Vienna Convention argument for suspension:
We regret Russia's decision to suspend this agreement unilaterally. The United States remains committed to the agreement. We believe it's in the best interests of both the United States and Russia as part of our efforts to secure nuclear materials and combat nuclear terrorism. I would note this is the latest in a series of steps by Russia to end longstanding cooperation on nuclear security and disarmament, including its decision to not participate in the 2016 Nuclear Security Summit, and its unwillingness to continue strategic arms control reductions.
I would also note it's disingenuous of Russia to cite the United States threat to strategic stability as a reason for this decision. The United States seeks a constructive dialogue with Russia on strategic issues, but it is Russia instead who continues to engage in destabilizing activities, and to suspend cooperation under existing agreements like this one that benefit international security. 34 31 Remarks by Mikhail Ulyanov, supra note 1. 32 Id.; see also Draft Law Submitted to State Duma, supra note 28 ("The actions taken by the United States fundamentally changed the circumstances in which the Agreement and its protocols were signed. Therefore, the suspension of the Agreement is a reciprocal measure by the Russian Federation and does not violate the 1969 Vienna Convention on the Law of Treaties. Importantly, the plutonium covered by the Agreement remains outside the nuclear weapons sphere, which attests to Russia's commitment to limiting nuclear arms."). 33 This is an announcement that we were disappointed by. The decision by the Russians to unilaterally withdraw from this commitment is disappointing . . . . The United States has been steadfast since 2011 in implementing our side of the bargain, and we would like to see the Russians continue to do the same thing. 35 In a subsequent briefing, Earnest emphasized that continued implementation was in the national interest of both parties:
[T]he United States believes that these are important priorities, and we're hopeful that agreements that were reached by the Russian government-or between the United States and Russian government that were rooted in each side's national interest will continue to be pursued, not just because of the explicit obligation that they have to pursue those agreements, but because of the clear national interest that they have in seeing those agreements thrive. 36 Along these same lines, State Department Deputy Spokesperson Mark C. Toner called the suspension a "real tragedy, because . . . it's in the interest of . . . both our countries to continue those efforts." 37 The United States Makes Payment to Family of Italian Killed in CIA Air Strike doi:10.1017/ajil.2016.8
In January 2015, a CIA drone killed an Italian aid worker named Giovanni Lo Porto during a strike on an Al Qaeda compound in the Pakistan-Afghanistan border region. In July 2016, the Obama Administration reached a settlement agreement with Lo Porto's family that included a payment by the United States of more than one million euros.
In early 2012, Lo Porto traveled to Pakistan for a job with an NGO that was helping to rebuild an area damaged by floods. 1 Soon after his arrival, Al Qaeda operatives kidnapped him. 2 Lo Porto's captors also held Dr. Warren Weinstein, an American working as a contractor for the U.S. Agency for International Development who had been kidnapped in 2011. 3 Italian authorities reportedly told Lo Porto's family in December 2014 "that they were in contact with intermediaries and making progress on negotiations." 4 In January 2015, the United States bombed the compound where Lo Porto and Weinstein were being held. Both men were killed, along with Ahmed Farouq, a U.S. national and Al Qaeda leader whose presence at the compound had not previously been known. 5 As President Barack Obama later explained, the attack was based on "hundreds of hours of surveillance" that demonstrated the presence of Al Qaeda operatives. 6 Obama also asserted that there had been no indication that the hostages or other civilians were present at the location. 7 In the wake of the operation, U.S. intelligence professionals conducted a "battle damage assessment . . . to determine the results of the operation and whether . . . any[] civilian casualties occurred." 8 According to the White House, the intelligence community concluded "with a high degree of confidence that Dr. Weinstein had been killed in a U.S. government counterterrorism operation. The president was briefed by his national security team soon after that high-confidence assessment was completed." 9 On April 22, 2015, "members of the national security apparatus" officially informed Weinstein's family that Weinstein had been killed during of a U.S. government counterterrorism operation. 10 Obama called Italian Prime Minister Matteo Renzi personally to report Lo Porto's killing; 11 the two had not discussed Lo Porto during Renzi's visit to the White House the week before. 12 In a public statement on April 23, Obama apologized for the killings:
As President and as Commander-in-Chief, I take full responsibility for all our counterterrorism operations, including the one that inadvertently took the lives of Warren and Giovanni. I profoundly regret what happened. On behalf of the United States government, I offer our deepest apologies to the families. 13 As Press Secretary Josh Earnest subsequently explained, the president had not personally approved the strike:
The President did not specifically sign off on these two operations. There are policies and protocols in place for our counterterrorism professionals to make decisions about carrying out these kinds of operations based on a wide variety of things, including an assessment of near certainty that the target is an al Qaeda target and that civilians would not be harmed if the operation were carried out. 14 The procedures outlined in this statement appear to align with a 2013 Presidential Policy Guidance paper which articulated "the standard operating procedures for when the United States takes direct action, which refers to lethal and non-lethal uses of force, including capture operations, against terrorist targets outside the United States and areas of active hostilities." 15 The rules set forth in that document only directly require presidential approval of a strike if "the proposed individual is a U.S person" or if "there is a lack of consensus among Principals regarding the nomination. . . ." 16 In conjunction with his statement, Obama "directed that the existence of this operation be declassified and disclosed publicly." 17 He also emphasized that the battle damage assessment had concluded "that this operation was fully consistent with the guidelines under which [the U.S.] conduct[s] counterterrorism efforts in the region . . . ." 18 Earnest likewise asserted that "the operation was lawful and conducted consistent with our counterterrorism policies," 19 and specifically that it had satisfied the government's "near-certainty standard." Earnest stated: [ Here,] that near-certainty standard applied to two things.
The first is near certainty that this was an al Qaeda compound that was used by al Qaeda leaders; that turned out to be true. That assessment did turn out to be correct. The other near-certainty assessment was that no civilians would be harmed if this operation were carried out. Unfortunately, that was not correct, and the operation led to this tragic, unintended consequence. 20 Earnest also emphasized that "we are conducting a thorough independent review to understand fully what happened and how we can prevent this type of tragic incident in the future." 21 During the press briefing, Earnest disclosed that the U.S. government planned to provide compensation to the families of Weinstein and Lo Porto, but provided no details. 22 Italian officials had mixed reactions to Obama's announcement. Renzi told reporters that the kidnappers were ultimately responsible for the deaths of Weinstein and Lo Porto and praised Obama's transparency. 23 The chair of the Italian Parliamentary Committee for the Intelligence and Security Services, however, said that Italy was not properly informed about the strike: "'Was it against someone or against a generic target? . . . We want to know.'" 24 In July, the Obama administration, via its embassy in Rome, reached an agreement to pay Lo Porto's family nearly 1.2 million euros, though according to a press report, U.S. officials said that the actual sum was closer to 2.6 million euros. 25 The agreement is governed by Italian law, and stipulates:
This does not imply the consent by the United States of America to the exercise of jurisdiction of the Italian Courts in disputes, if any, directly or indirectly connected with this instrument. Nothing in this instrument implies a waiver to sovereign or personal immunity. 26 The embassy has not provided further details about the circumstances under which the agreement was concluded. 27 The payment reportedly marked the first of its kind "made by the US government to the family of a drone-strike victim killed outside a declared war zone." 28 As of the date of publication, the U.S. government had not reached an agreement with the family of Warren Weinstein. 29 2 The Convention entered into force for the United States several months later. 3 Ratification was facilitated by the passage of novel federal implementing legislation that-rather than directly mandating alterations to the domestic legal structure -created a financial incentive for states to change their child support laws. While the Idaho legislature displayed some initial resistance, by early 2016 all fifty states had changed the relevant laws, enabling the submission of U.S. ratification.
PRIVATE INTERNATIONAL LAW
According to a National Security Council spokesperson, the Convention "contains numerous groundbreaking provisions that, for the first time on a global scale, will establish uniform, simple, fast, and inexpensive procedures for the processing of international child support cases . . . ." 4 U.S. Secretary of State John Kerry added:
The United States already has a comprehensive system to establish, recognize, and enforce domestic and international child support obligations. The Convention requires that all [parties] have similar systems in place. As a result, more children in the United States and abroad should receive more support, more expeditiously than ever before. 5 The Office of Child Support Enforcement (OCSE) 6 identified several key aspects of the Convention. First, it will greatly speed up the enforcement of U.S. orders. It limits the circumstances under which a court can review and object to an order. It requires recognition of a U.S. order unless a respondent timely raises a challenge and it limits available objections that the respondent may raise to those similar to ones now allowed under U.S. law. 7 Second, [t] he Convention recognizes U.S. due process requirements. It allows a challenge to recognition of a foreign support order if there was a lack of notice and an opportunity for a hearing. It allows a challenge if the order does not comply with U.S. jurisdictional rules. And it allows a court to refuse recognition of an order if it is manifestly incompatible with public policy. 8 Third, the Convention "requires [parties] to provide free legal assistance in child support cases," something U.S. agencies are already required to do. 9 Finally, "[t]he Convention provides standardized procedures and timeframes. Each [party] must follow certain procedures to recognize and enforce child support orders. They must meet certain timeframes for allowing a challenge to an order and for providing status updates." 10 The United States has supported the Convention since its inception. According to OCSE, " [t] he United States actively participated in the development of the Convention from the beginning of negotiations in 2003." 11 The Convention was concluded on November 23, 2007 , and the United States was the first country to sign it a few weeks later. 12 In September 2008, then-President Bush recommended that the Senate consent to ratification "at the earliest possible date," noting that entry into force of the Convention "would be in the interests of U.S. families, as it would enable them to receive child support owed by debtors abroad more quickly and reliably." 13 The Bush administration recommended two reservations to the Convention. 14 The first proposed reservation related to certain portions of Article 20(1). 15 Absent a reservation, these provisions would require the United States to recognize and enforce decisions made by judicial or administrative authorities of other states parties in the following cases: (1) where "the creditor was habitually resident in [that state] at the time proceedings were instituted;" (2) where "there has been agreement to the jurisdiction in writing by the parties," except "in disputes relating to maintenance obligations in respect of children;" and (3) where "the decision [regarding maintenance obligations] was made by an authority exercising jurisdiction on a matter of personal status or parental responsibility, unless that jurisdiction was based solely on the nationality of one of the parties." 16 The Bush administration objected to these provisions, for the following reasons: First, "[i]n order to satisfy [U.S.] due process standards, there must be a nexus between the debtor and the forum in order to give the forum jurisdiction over the debtor. In other words, it is the respondent's (debtor's) contacts with the forum, not the petitioner's (creditor's), that are determinative." 17 Second, [i]n the United States, the general state-law rule is that forum selection clauses in divorce, spousal support and child support cases are unenforceable if the chosen forum has no nexus with either party." 18 Third,
[i]n the United States, a competent authority must have personal jurisdiction over the parties. The fact that a court has in rem jurisdiction over a marriage, for example, does not mean that the court has personal jurisdiction over the parties. Without the requisite minimum contacts for personal jurisdiction, a U.S. court cannot issue a valid order. 19 The second reservation recommended by the administration related to a provision requiring the acceptance of certain communications in the French language. 20 The Bush Administration submitted a legislative proposal to Congress to effectuate the necessary changes to federal law. In the absence of congressional action, the Obama Administration resubmitted the proposal in October 2009. 29 On September 29, 2014, President Obama signed the Preventing Sex Trafficking and Strengthening Families Act (the Act), which contained the implementing legislation for the Convention. 30 That legislation amended Section 466(f) of the Social Security Act, which governs the states' implementation of UIFSA. 31 The amended act effectively requires all states to enact the UIFSA 2008 amendments by threatening to withhold federal funds for child support programs from states that fail to make the necessary changes. 32 This method of implementing the United States' treaty obligations is a novel one; OCSE explained the administration's approach as follows:
Child support enforcement in the United States has traditionally been the province of state and local jurisdictional authorities. . . .
Beginning in 1984, however, Congress determined that because of the tendency of parents to travel from state to state, and the fact that parents of a child often live in different states, it would be highly desirable to have a relatively few "mandatory state laws" that all states must enact. . . .
To assure enactment of these state laws, Congress tied funding for states' child support and welfare programs to the enactment of such legislation. . . .
Since 1992, states have used UIFSA to process interstate and international child support cases. In 1996, . . . it was mandated that all states enact UIFSA to improve inter-jurisdictional case processing.
Out of deference to the role of states as the locus of jurisdiction for child support and previous success using UIFSA to implement the interstate child support provisions of welfare reform, there was consensus . . . that UIFSA would be the appropriate vehicle to integrate the treaty into U.S. law. Implementation of the treaty through state law is more consistent with existing family law, as well as more efficient and effective, rather than through a federal law that would govern a segregated portion of international child support cases. 33 Shortly after the Act was passed, states began enacting legislation to implement the UIFSA 2008 amendments. 34 In Idaho, the legislation proved quite controversial. In March 2015, Idaho's House Judiciary, Rules and Administration Committee voted to table the bill that would implement the Convention, expressing concern that Idaho might be forced to carry out child support decisions that were based on Sharia law. 35 According to press reports, none of the states that are currently parties to the Convention is formally governed by Sharia law; in addition, the Idaho attorney general pointed out to the House Committee that the Idaho legislation would allow judges to reject cases that fail to meet the state's standards. 36 Because of the committee's decision, the bill did not proceed to the full state House of Representatives for a vote, and Idaho risked losing approximately $46 million in federal funding. 37 The Idaho state legislature later changed course and approved the legislation in May 2015 after the governor called for a special session of the legislature to reconsider the UIFSA 2008 implementing legislation. 38 He noted that there was "a compelling public interest in maintaining Idaho's established child support program" and "a need for Idaho to operate in full compliance with the reciprocal interstate process as provided by [UIFSA] ." 39 He also posted a draft version of the bill online because, he said, he "want[ed] every member of the Legislature to have a better understanding of what it does and does not do, and a fuller appreciation of what happens if we fail to act affirmatively." 40 Despite continued opposition, the state congress approved the legislation on May 16, 2015. 41 Implementation in the remaining states did not provoke similar controversies. After New Jersey enacted the UIFSA 2008 amendments on March 23, 2016, all states and jurisdictions had implemented the legislation required for compliance with federal law and the Convention. 42 Because "Article 7 of UIFSA becomes effective concurrently with the Convention," states "will begin to process cases with Convention countries under the requirements of the Convention and article 7 of . . . UIFSA" on January 1, 2017. 43 
